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CHAPTER 9
POST-ELECTION ACTIONS; DIRECT LEGISLA TION

9.01 Recount. 9.20 Directlegislation.
9.10 Recall.

~ NOTE: 2005 Ws. Act 451, which made major revisions to the electiotaws, amendedeturn under $.221 (6) (b)the petitioner is not required

including to Chapter 9, contains an extensive gfatory note explaining the to pav a fee

changes. pay o .
Cross-reference: See definitions in £.02 1m. If the diference between the votes chstthe leading

candidateand thosecast for the petitioner or the fiifence
9.01 Recount. (1) PETITION; FEES:GENERAL PROCEDURES.(8)  petweerthe afirmative and negative votes cast upon any referen
1. Any candidate voted for at any election or any elector whgim question is at least 10 if 1,000 or less votes are cast or is more
votedupon any referendum questiahany election may petition than0.5% but not more than 2% if more than 1,000 votes are cast
for a recount. The petitioner shall file a verified petition or-pethyior to issuance of any amended return ursd@221 (6) (b)the
tionswith the proper clerk or body under p@r) not earliethan petitionershall pay a fee of $5 for each ward for which the petition
the time of completion of the canvass and not later than Sop.m requestsa ballot recount, or $5 for each municipality for whica
the 3rd businesslay following the last meeting day of the municipetition requests a recount where no wards exist.
pal or county board of canvassers determining the election for tﬁat 2. If the difference between the votes cast for the leading can

office or on that referendum question prior to issuance of agyq s
. ateand those cast for theetitioner or the dierence between
ﬁ][nc%?]c\i,iggé%nmu;k%ir tfézdzelte(rsn)wi%)ggr:f ?o?rlzt?ratggr?g)r?ctﬁéd theaffirmative and negative votes cast upon any referendum ques
' : ti(én is more than 2% if more than 1,000 votes are cast prior to

3rd business day following the last meeting day of the last bo :
of canvassers which makeglatermination prior to issuance oﬁg uanceof any amended return under6s221 (6) (b) the pet

. tioner shall pay a fee equal to the actual cost of performing the
anyamended return under&221 (6) (b) If the chairperson of rﬁcountin eachward for which the petition requests a recount, or

theboard or chairpersosidesignee makes the determination f L . -

the office or thereferendum question, the petitioner shall file trﬂﬁ/hgﬁggor\r/]vl;%cslp:ilits{ for which the petition request a recount
petition not earlier than the last meeting daytieé last county 3 Allf cul lt g timated dshall b
boardof canvassers to make a statenete election or referen 3 All fees calculated or estimated unger (ad) shall be pre
dum andnot later than 5 p.m. on the 3rd business day followirRftidin cash or another form of payment whicldseptable to the
the day on which the governmeatcountability board receives 9'ficer to whom they are paid. No petition for whiehfee is
the last statement from a county board of canvassers for the ef&uiredis valid unless the proper calculated or estimatedsfee

tion or referendum. paid at the time of filing.
2. Each verified petition under sulitl.shall state all of the . 3M. Thepetitioner shall pay any balance owing toward the fee
following: dueunder subd?. within 30 days after the clerk or body receiving

a. That at the electiothe petitioner was a candidate for théhe petition provides the petitioner withwritten statement of the

L ; o ountdue. If the petitioner has overpaid the fee due under subd.
gggstig]n%uiesztl:%n or that the petitioner voted on the referendtgﬁ;'he clerk or body receiving the petition shall refund the amount

b. That the petitioner is informed and believes thafstake overpaidwithin 30 days after the board of canvassers makes its

- s SEORE  determinationin the recount.
or fraud has been committéda specified ward or municipality 4. The boardshall d it all ived by it into th
in the counting and return of the votes cast for tfieeobr upon - e boarcshall deposit all moneys received Dy It Into the

the question or that another specified defect, irregulaitylle- ~2ccountunder s20.511 (1) (g) and shalpay the fees required for
gality occurred in the conduct of the election‘. eachrecount to the countglerks of the counties in which the

" . recountis to be held. The county clerk shall deposit fees received
3. The petition under subdl. shall specify each ward, or eac%y him or her with the county treasurd&hemunicipal clerk shall

municipality where no wards exist, in which a recount is desire positfees received by him or her with the municipal treasurer
If a recount is requested for all wards within a jurisdiction, eacﬁ . u : : o
5. In this paragraph, the “leading candidate” incluelesry

ward need not be specified. LY ’ o

4. The petition Fl)mder subdL. mav be amended to includemd'V'dual whose vote total at the time of the filing of the recount
. - 1 Nepe - may be . titionwould entitle the individual to election or nomination to
informationdiscovered as a result of the investigation of the boeﬁﬁice In an election in which more than onéagf of the same
of canvassers or the chairperson of the boardhafrpersors Jype is to be filled from the santerritory, the number and percent

designeeafter the filing of the petition if the petitioner moves t . b
amendthe petition as soon as possible after the petitioner Glisc@;eof votes cast under this paragraph shall be determinfbby

. h : . iding the total number of votes cast for thioaf by the number
ers, or reasonably should have discoveredinfioemation that is o o P . -
the subject of theyamendmeemlnd if the petitioner was unable toOf offices being filled at. the elegt!on from the same “?r”tory
include the information in the original petition. (am) A person who files a petition under faj) may withdraw
(ad) Upon receiving a petition for a recount, the clerk or bo e petition. If the petitioner withdraws a petition before any board

L - f canvassers that canvassed the original election begins its
receivingthe petition shall calculate any fee due under .
1m.or regason%bly estimate any fee due )L/mde(qlﬁrz. The E:lellgrok recountthe clerk or body shall refund any fee pafulier parag)

or body shall provide the petitioner promptly with the total due or (ar) 1. Inthe event of a recount for anfia#, the petition shall
estimate. befiled with the clerk or body with whom nomination papers are

(ag) 1. If the difference between the votes cast for the leadiff£d for that ofice. 3
candidateand thosecast for the petitioner or the fiifence 2. Inthe event of a recount for a referendum, the petition shall
betweernthe afirmative and negative votes cast upon any referethl'Ed with the clerk of th@JrlSdlCtlon In Wthh the referendum
dumquestion is less than 10 if 1,000 or less votes are cast orig&@lled, and, in the case of the state, with the board.
morethan 0.5% of the total votes cast for thicefor on the ques 3. Whenever a clerk receives a valid petition and any payment
tion if more than 1,000 votes are cast prior to issuance of amyder par(ag) 3, the clerk shall thereupon notify the proper board
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of canvassers. Whenever the board receives a valid petition andd. If, after completing the steps set forth in subdc, the
anypayment under pa@ag) 3, the board shaffromptly by certi  numberof ballots still exceeds theumber of voters reduced by
fied mail or other expeditious means order the proper courttye number of defective envelopes set aside under ubthe
boardsof canvassers to commence the reco@uunty boards of boardof canvassers shall place all ballots face down to ctieck
canvassershall convenao later than 9 a.m. on the second daipitials. Any ballot not properly initialethy 2 inspectors or any
afterreceipt of an order and may adjourn for not more than one @dysentedallot not properly initialed by the municipal clerk, the
ata time until the recount is completiedthe countyexcept that executivedirector of the board of election commissioners, or a
the board may permit extension of the time fmfjournment. deputy clerk or secretary shall be temporarily set asidethend
Returnsfrom a recount ordered ltie board shall be transmittedboard of canvassers shall, without inspection, randomly draw
to the ofice of the board as so@s possible, but in no case latefrom these ballots as many as are necessary to reduce the number
than13 days from the date of the order of the board directing tbEballots to equal the numbef voters. Any ballots removed for
recount. The chairpersonf the board or the chairperssmlesig lack of initials shall not be counted but shall be marked, set aside
neemay not make a determination in any election if a recountdad carefully preserved.

pendingbefore any county board of canvassers in ¢hedtion. e. If, after completing the steps set forth in subdd, the
The chairperson ofhe board or the chairperserdesignee need numberof ballots still exceeds theumber of voters reduced by
not recount actual ballots, but shall verifie returns of the county the number of defective envelopes set aside under fubthe
boardsof canvassers in making his or her determinations.  remainingballots shall be returned to the container or bagtzad

(b) The proper board of canvassers shall reconvene no eatieardof canvassers shall draw a number of ballots equal to the
than9 a.m. orthe day following delivery of notice to all candi excessnumber of ballots bghance and without inspection from
datesunder sub(2) and no later than 9 a.m. on the day followinghe container or bag. These ballots shall not be counted but shall
thelast day for filing of a petition, or if the original canvassis  be marked as having been removed by the canvassers on recount
jectto correction under $.221 (6) (b)immediately after issuance dueto an excess number of ballots, set aside and carefully pre
of the amended statement and determinatigheroriginal can  served.
vass,whichever is later The board of canvassers shall ther pro 5. \When the number of ballots and voters agree, or after not
ceedto recount the ballots in the wards or municipalities specifiggly that thenumber of voters exceeds the number of ballots, the
andto review the allegations of facontained in the petition or hoardof canvassers shall return all ballots to be counted to the bal
petitions. The recount shall proceed for each wartchanicipality  |ot box and shall turn the ballot box in such manner as to thor

asfollows: oughly mix the ballots. The recount shall then begin.
1. The board otanvassers shall first compare the poll lists  5m. Except as otherwise providedthis section, the recount
anddetermine the number of voting electors. shallbe conducted in accordance witi¥ $1

2. The board of canvassers shall then examine the absenteeg, |n recounting the votes cast on a voting machine in which
ballot envelopes. Any defective absentee ballot envelopes sktgdrecord of the votes cast is contained in the machine, the board
belaid aside, properly marked andrefully preserved. The ndm of canvassers shall make a record of the number of the seal, if any
berof voters shall beeduced by the number of ballot envelopeghe number ofheprotective counter or other device, if one is-pro
setaside under this subdivision. An absentee ballot envelopg;iged, and shall open theecording compartment of the machine,
defectiveonly if it is not witnessed or if it is not signed by the votesnd without unlocking the machine againgtting, shall recount
or if the certificate accompanying an absentee ballot thatttee  the yotes thereon. If the machiigan electronic voting machine
receivedby facsimile transmission or electronic mail is mlSSlngjuhzmg a detachable record of votes cast, the record shall be

3. The board of canvassers shall then examine the contairetabulatedunder s5.9Q

or bag containing thballots to be certain it has not been tampered 7, \When a machine is recounted, the board of canvassers shall
with, opened, or opened and resealed. #regularities or pos proceedto inspect and examine the machine showing the votes
sible tampering with the container or bag shall be noted. cast for each ite or referendum specified in the petition, and
4. a. When the container or bag has been checked, ibshalshall make a record of theotes for that dice or referendum as
openedand the contents removed. The board of canvassers siséigwnon that votingnachine, which they shall certify as correct,
without examination other thawhat is necessary to determinen the presence of at least one witness.
thateach is a single ballot, count the number of ballots in the con 8. If upon the recount it is found that the original canvass of
taineror bag, excluding ballots removed under .51 (2) (e) the returns has been correctly made from a voting machine and
b. The board of canvassers shall then, for each opened ab#igata discrepancy still remains unaccountedtfeboard of can
tee ballotenvelopethat was laid aside as defective under s@hd. vassershall publicly unlock the voting and counting mechanism
without inspection, randomly draw one absentee ballot from tloé the machine, and shall proceed to examine and test the machine
containeror bag. In differentiating absentee ballots from otheto determine the cause of the discrepancy in returns from the
ballots, the board of canvassers shall presume that a balot imachine. A similar test shall be performed for electronic voting
tialed only by the municipal clerk, the executide@ector of the machinesto ascertairvhether there is any malfunction in the
boardof election commissioners, odaputy clerk or secretary is machine. After the completion of the examination and test, the
an absentee ballot. If there are more defective absdratéet boardof canvassers shall prepare a statement giving the results of
envelopeghan there are probable absentee ballots, all of the prtte examination and test. The statement shall be witnessed by at
ableabsentee ballots shall be removed from the container or bagstone witness.
Additional ballots shall be removed only if tn@mber of remain 8m. Where a voting machiner electronic voting system is
ing ballots still exceeds theumber of voting electors I’eCOI’dedused,and anerror in the vote total as shown on the machine or
undersubd.1., reduced by the number of defective envelopes sekord of votes cast is clearly apparent, libard of canvassers
asideunder subd2. All ballots removed shall not be counted, bUﬁ]aychange the vote total as shown by the machine or system and
shallbe marked as to the reason for their removal, set aside ajgtify or use a dferent total to certify a diérent result than is
carefully preserved. indicatedby the machine or system if there is evidence of a spe
c. If, after completing the steps set forth in sufbdb, the cific malfunction in the machine or system, if the malfunction
numberof ballots still exceeds the numlmrvoters, the board of couldreasonably have caused the eramd ifclear and convinc
canvassershall place all ballots face up to check for blank ballotgig evidence exists which indicates the exact actual hotaber
Any blank ballots shall be so markes#t aside and carefully pre of votescast. The burden of demonstrating that a vote total shown
served. ona machine or record of votes cast is incorrect vtiisthe party
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seekingto change the recorded result on the basis of clear and con(5) OATHS; MINUTES; WITNESSFEES; TABULATORS; TIMING; PUB-
vincing evidence. LICATION. (a) The board of canvassers or the chairperson of the
8s. If an electronic voting systemised in which ballots are boardor the chairpersos’'designee shall keep complete minutes
distributedto electors, and the board of canvassers makes a dedé@ll proceedings before the board of canvassetise chairper
mination of elector intent under .50 the board of canvasserssonor designee. The minutes shall include a record of objections
shalladd to the result generated by the automatic tabulating-eq@pdoffers of evidence. If the board of canvassers or the chairper

mentany votes counted by the board of canvassers in makings@gior chairpersos designee receives exhibits from any patty
determination. boardof canvasserer the chairperson or designee shall number

9. If upon the recount it appeatsat the original canvass of andpreserye the exhibit.s. The board of canvassers or the chairper
the returns by the electionfisials was incorrect, thetatements SONor chairpersois' designee shall make specific findingsauft

anddeterminations of the boanf canvassers shall be corrected!ith respect to any irregularity raised in the petition or discovered
accordingly. during the recount. Any member of the boardarfvassers or the

airpersoror chairpersors’ designee may administer oaths; cer
official acts and issue subpoenas for purposes of this section.
itnessfees shall be paid by the county the case gbroceed

10. Recounts at polling places utilizing an electronic voti
systemin which ballots are distributed to electors shall be P&l
formedin accordance with the procedure for recounting pagler . - ; .
lotsinsofar as applicable, exce%t as provided §130 Rgcounts ings before the chairperson of the board or chairpessiesignee,
atpolling places utilizing electronic voting machines shall be pe\yltnessfees shall be paid by the board..
formedin accordance with the procedure for recounting veass ~ (P) The boaraf canvassers conducting a recount may select
on mechanical voting machines, insofar as applicable, excepté&siemploy tabulators to assist it in its dutiesbilators shall per
providedin s.5.90 form their duties under the direction of the board of canvassers.

11. All steps of the recount shall be performed publicl)pnIy the membefs of the board of canvasseescompetent to
Exceptas providedn subd.12, all materials and ballots may pemakeany determination as to the validity of any vote tabulated.

viewed andidentified by the candidates, the person demandifg?MPensationf tabulators shall be determined under.63
the recountand their authorized representatives and counsel, but(bm) Upon the completionf its proceedings, a board of ean
only members of the board of canvassard tabulators assisting vassersshall deliver to the board one copy of the minutes of the
themmay touch any ofhe materials or ballots. The candidategroceedingskept under par(a). In addition, in thecase of a
the persordemanding the recount and their authorized represerfigcountof an election for state or nationafioé, for each cani
tivesand counsel may object to the counting of any ballot. Arflatewhose name appears on the ballot for thiteiinder the
errorsshall be corrected. nameof a political partythe board of canvassers shall deliver one
12. Except as authorized inGs47 (8) the board of canvassersCOPY Of the minutes to the chieffiafer, if any who is named in any

shall not permit access to the name of any elector who Hggistrationstatement filed under $1.05(1) by the state commit

obtaineda confidential listing under §.47 (2)during the recan teeof that political partyand in the case of a recount of an election

Vass. for county ofice, for each candidate whose name appears on the
(2) NOTICE To cANDIDATES. When the recount concerns a allot for that ofice under the name of a politigadurty the board

: s - .. —_._Of canvassers shall deliver one copy of the mintdabe chief
electionfor an ofice, the clerk or body with whom the petition 'Sgﬁicer, if any, who is named in any registration statement filed

filed shall promptly prepare a copy of the petition for delivery t . -
eachoppoging an)&%at% for the ggmﬁ(m‘wﬂose name appe(,jlyrsunders.ll.OS (1)by the county committee of that political party

onthe ballot. In a recount proceeding for a partisan printagy ~ (€) If the recount is made by a municipal or county board of
clerk or body shall prepare a copy of the petition for delivery eanvasserand the result is required to be reported to a county
eachopposing candidate for the same party nomination for tR@ardof canvassers or to the chairperson of the board or the chair
sameoffice, toeach opposing candidate for the party nominatid¥erson'sdesigneethe board of canvassers making the initial
of each other party for the samdicé and to each independentre€countshall immediately certify the results to the coubtyard
candidategualifying to have his or her name placed on the ballgf canvassers or to the chairperson of the board or designee. If a
for the succeeding election. A candidate or agent designatedByntyboard of canvassers receives such results, it shall then con
acandidate may personally accept delivery of a copy of the pétghenot later than 9 a.m. on the nendsiness day following
tion. Upon such delivergheclerk or body shall require the candi receiptto examine the returns and determine the results. If the
dateor agent to sign a receipt thereftfra candidater agent does chairperson of the board or the chairpersaigsigneaeceives
not personally accept deliverthe clerk or body shall then suchresults, the chairperson or designee shall publicly examine
promptly deliver the copies of the petitiom the sherff who shall thereturns and determine the results not later than 9 a.m. on the
promptly deliver thecopies of the petition to each candidate at th&rd business day following receipt, but if that day is eatfian
addresgyiven on the candidatehominatiorpapers, without fee, thelatest day permitted for thatection under .70 (3) (a) the
in the manneprovided for service of a summons in civil actionschairpersorof the board or designee may examine the returns and
(3) REPRESENTATIONAND OBSERVATION. The petitioner all determinethe results not later than the day specifiesl 70 (3)

opposingcandidates and interested persons shahiiled to be (@)

presentn person and by counsel to observe the proceedings. (d) Whenever publication of an original determination is
(4) RIGHT TO COMPLETERECOUNT. Whenever a recount peti requwegi,thg county or municipal clerk shall publish the recount

tion for part of the wards within a jurisdictian district, or for part determination in the same manner

of the municipalities within a district where there are no wards, is (6) APPEALTOCIRCUITCOURT. (@) Wthin 5 business dayadter

filed under this section, the opposing candidate, or any voterc@mpletionof the recount determination by theard of canvass

otherinterested party including a municipality if on a referendurrs in all counties concerned, or within 5 business days after

questionmaysimilarly file a petition for recount in any or all of completionof the recount determination by the chairpersaih@f

the remaining wards or municipalities in the jurisdiction or disboardor the chairpersos’designee whenever a determination is

trict. The petition shall be filed not later than 5 p.m. 2 days afteradeby the chairperson or designee, any candidate, or any elector

the board of canvassers completes the first recount. The propésenfor a referendum, aggrieved by the recount may appeal to

boardof canvassers shall reconvene at 9 a.m. on the next busimérssiit court. The appeal shall commence by serving a written

day following thefiling of the petition and proceed to recount tha@otice of appeal on the other candidates and persons who filed a

ballotsin all wards or municipalities specified and to otherwiseritten notice of appearanceefore each board of canvassers

reviewthe allegations of factontained in the petition. Any errorswhosedecision is appealed, or in thase of a statewide recount,

shallbe corrected. beforethe chairperson of the board or the chairpessdesignee.
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The appellant shall also serve notice on the bdfatte chairper canvassers or the chairperson or designée e weight of the
sonof the board or the chairperssrdesigneés responsible for evidenceon any disputed finding déct. The court shall set aside
determiningthe election. The appellant shall serve the notice lttye determination if it finds that the determination dependmgn
certified mail or in person. The appellant shall file the notice witfinding of fact that is not supported by substantial evidence.

the clerk of circuitcourt together with an undertaking and surety (9) APPEAL TO COURT OF APPEALS. (a) Within 30 days after

in the amount approved by the court, conditioned upon the paytry of the orderof the circuit court, a party aggrieved by the
mentof all costs taxed against the appellant. ordermay appeal to the court of appeals.

~ (b) If an appeal is filed from a recount determination in art elec (b) If an appeal is filed in respect to an election which is held
tion which is held in more than one judicial circuit, the chief judg@ more tharonecourt of appeals district, the chief justice of the
of the judicial administrative district in which the election is heldupremecourt shall consolidate all appeals relating to that election
shall consolidate all appeals relating to that election@pbint and designate one district to hear the appeal, except thaat if
acircuit judge, who shall ba reserve judge if available, to heagppealis filed in respect to an election for statewidticefor a

theappeal. If theelection is held in more than one judicial adminstatewidereferendum, the appeal shall be heard by the 4th district
istrativedistrict, the chief justice of the supreme court shall makgurt of appeals.

the appointment. _ (c) Thecourt of appeals shall give precedence to the appeal
~ (7) CourtPROCEDURES.(a) The court with whom an appealgver other matters not accorded similar precedence hy law
is filed shall forthwith issue an order directing eaaffected (10) STANDARD FORMS AND METHODS. The government

countyor municipal clerk or boartd transmit immediately all bal 5ccountabilityboard shall prescribe standard forms and proce

lots, papers and recordsfedting the appeal to the clerk of courtyyesfor the making of recounts under this section. The proce

OLtO |mpout?d"and secure such ballots, paperseuids, or _b(?th-l duresprescribed by the government accountability board shall

Theordershall be served upon eacfieated county or municipal reqyirethe boards of canvassénsrecounts involving more than

clerk or boardand all other candidates and persons who filed@epoard of canvassers to consult vitte government accounta

written notice of appearance before any board of canvassgiigy poard stdfprior to beginning any recount in order to ensure

involvedin the recount. _ ) ~ thatuniform procedures are used, to the extent practicable, in such
(b) The appeal shall be heard by a judge without a juecounts.

Promptlyfollowing the filing of an appeathe court shallhold a 17y Exciusive remepy. This section constitutes the exclu

schedulingconference for the purpose of adopting procedures taje i\ dicial remedy for testing the right to hold an electivieef

will permit the court to determine the matter as expeditiously aSine result of an alleged irregularitgefector mistake com

possible. Within the time ordered by the court, the appellant sha{liiieq during the voting or canvassing process.

file a complaint enumerating with specificity every allegeetyu: History: 1971 c. 2511971 c. 304.29 (2) 1971 c. 3361973 c. 3131973 c. 334

larity, defect, mistake draud committed during the recount. Thess.23t026, 57; 1975 c. 41422, 1977 c. 394.53; 1977 c.427 1979 c. 2001979

eppelanshal le 2 copy of e compaint wih each person wip S S0e 5 17 ¢ . S5 s i g e o

is entitled to receive a copy of the order under (@ar Within the  155™001 a. 162003 a. 265321 2005 a. 149451: 2007 a. 196. '

time ordered by the court, the other parties to the appeal shall fileross Refeence: See also GGAB 6.04 Wis. adm. code.

ananswer Within the time ordered by the court, tharties to the Ofﬁacnhéglsirgg ofrcgéncrz!?nnci k\;vsighn{)‘r:%%%dugffma agrsegé vgtigﬁ i: r\]lgiéhig tg;;)r?ard

H H H + Vi jurisdiction. 1\ , undue Infiu , SuU

appealshall prowde_ the court with any other informattndered tial compliance with statutory votirgrocedures is sfifient. Appeal From Recount

by the court. At the time and place ordered by the court, the matt@fEiection ContestL05 Ws. 2d 468313 N.W2d 869(Ct. App. 1981).

shallbe summarily heard and determined and costs shall be taxelb.(8) does not require the party against whom the baded to object to the

asin other civil actions. Those provisions of db&1to806which goﬁ[)dofggttﬁg"fjg?,'\};_"zgrgg‘i‘{gltm‘fV'\fzsg‘gé%r(é‘:_dfg’;)""fg’g%“;ffford v. Colby

are inconsistent with a prompt and expeditious hearing do no ost—electiorligibility challenges are properly brought under tistion. Loger

apply to appeals under this section. quistv. Nasewaupee CanvassérsQWis. 2d 907442 N.W2d 551(Ct. App. 1989).

] Therecount statutdoes not violate due process or equal protection and does not
(8) SCOPEOF REVIEW. (a) Unless the court finds a ground fO'Ejenythe electorate the right to have the winning candidate hfité ofThe relation

setting aside or modifying the determination of the board 6f caiip of recount and quo warranto actions is discussed. Shratizsener85 Ws.

vassersr the chairperson of the board or chairpersde’signee, 2d103 517 N.w2d 169(1994).
it shall afirm the determination Whenthe board of canvassers’ actions recount reflected proper application of
) . . the statutes, the reviewing cowfinding that the board had another option available
(b) The court shall separately treat disputed issues of proegt was immaterial. DeBroux \City of Appleton Board of Canvassep€6 Ws.

dure,interpretations of layand findings of fact. 2d 321, 557 N.W2d 423(Ct. App. 1996)96-1287 . : .
. . This section is the exclusive remedy for any claimed election fraud or irregularity
(c) The court may not receive evidence négrefd to the board Generallyto successfully challenge an election, the challenger must show the proba
of canvassers or the chairperson or chairpessigsignee except bility of an altered outcome in the absence of the challenged irregul@sitison v
for evidence that was unavailableagarty exercising due dili %g’ggcf%‘éy Board of Canvassers, 2001 App 20,240 Ws. 2d 435623 N.Wd
genceat the time othe recount or newly discovered evidence thata partys failure to timelyfile an appeal under sub. (6) does not preclude the party

Could not with due diigence have been obtained during ter e Ieens Ao aER el ophea et O e
recount, and eXCEpthat the court may receive evidence nq[fLaFageSchobl District Board of Canvassers, 2001 WI App 227, \W\s. 2d 703

offeredat an earlier time because a party was not representecﬁi_)rgﬁ.vv%d 236%2(0)1—0169 ) o the direu .
counsel in all or part of a recount proceedi%party who fails e sub. a reqw.remen'tt at a vote-recount appea to the circuit court be
to objector fails to ofer evidence of a defect or irregularity dUrInGrawapout the appeal and sought And was permited (o Interven i an ARpeal of -
therecount waives the right to object ofesfevidence before the recou’r’gwas imn(]ater;atl l;ro the val:c_iity of tr&att appea;lﬁ Tlsﬁz cog]mgtnd thatéqtherf candi
courtexcept i the case of evidence that was unavailable to a pelfe be eried wih i sppeals mandston aer e dredtogey, Oty o
exercisingdue diligence at the time of the recount or newly di| w.2d692 04-1642
coveredevidence that could not with due diligence have been
obtainedduring the recount or evidence received by the court d9el0 Recall. (1) RIGHT TO RECALL; PETITION SIGNATURES. (@)
to unavailability of counsel during the recount. The qualified electors of the state, of any coutty, village, or

(d) The court shall set aside or modify the determination of tk@wn, of any congressional, legislative, judicial, town sanjtary
boardof canvassers or the chairperson of the board or chairpgghooldistrict, or of any prosecutorial unit may petition tbe
son’sdesignee if it finds that the board of canvaseetke chair  recallof any incumbent elective fadial by filing a petition with
personor chairpersos’ designee has erroneously interpreted the same dicial or agency with whom nomination papersiec
provisionof law and a correct interpretation compels a particultgrationsof candidacy for the &ite are filed demanding the recall
action. If the determination depends on any fact found by ti@é the oficeholder.
boardof canvassers or the chairperson or chairpesstasignee, (b) Except as provided in p&e), a petition for recall of an fif
the court may not substitute its judgment for that of the board cérshall be signed by electaegual to at least 25% of the vote cast
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for the ofice of governor at the last election within the same dis (g) The burderof proof for any challenge rests with the indi
trict or territory as that of the fddeholder being recalled. vidual bringing the challenge.

(c) If no statistics are available to calculate the required num (h) Any challenge to the validity of signatures on the petition
ber of signatures on a petition for recallaofofficer, the number shallbe presented byfafavit or other supporting evidence dem
of signatures shall be determined as follows: onstratinga failure to comply with statutory requirements.

1. The area of the distriad square miles shall be divided by (i) If a challenger can establish that a person signed the recall
the area of the municipality in square miles in which it lies.  petition more than once, the 2nd and subsequent signatures may

2. The vote for governor at the last general election in tH@tbe counted.
municipality within which the district lies shall be multiplied by  (j) If a challenger demonstrates that someone otherttigan
25% of the quotient determined under sulidto determine the electorsigned for the electpthe signature may not be counted,
requirednumber of signatures. unlessthe elector is unable to sign dueptoysical disability and

3. If a district is inmore than one municipaljtthe method of authorized another individual to sign in his or her behalf.
determination under subdk.and2. shall be used for each part of (k) If a challenger demonstrates that the date of a signature
the district which constitutes only a fractionzdrt of any area for alteredand the alteration changes the validity of the signature, the
which election statistics are kept. signaturemay not be counted.

(d) The oficial or agency with whom declarations of candi (L) If a challenger establishésat an individual is ineligible
dacyare filed for each dite shall determine and certify to anyto sign the petition, the signature may not be counted.
interestedperson thenumber of signatures required on a recall () No signature may be stricken on the basis that the elector
petitionfor that ofice. wasnot aware of the purpose of the petition, unless the purpose

(2) PeTITION REQUIREMENTS. (a) Every recall petition shall wasmisrepresented by the circulator

haveon the faceat the top in bold print the words "RECALL (13) No signature may be stricken if the circulator fails to date
PETITION". Otherrequirements as to preparation and form Gf,e certification of circulatar

the Eetg\lon stl1|all tt)te gof\/erngd b)|/|&40 i i itary dis (p) If a signature on a petition sheet is crossed out by the peti
(b) A recall petition fora city village, town, town sanitary dis tionerbefore the sheet isfefed for filing, the elimination of the

trict, or school district difce shall contain a statement of a reasog’ignaturedoes not déct the validity of other signatures on the
for the recall which is related to thefiofal responsibilities of the petition sheet.

official for whom removal is sought. .- . .
Chall t limited to the cat t forth .
(c) A petition requesting the recall of each electdid@f shall @) gg)(L). aflenges are not imited fo the categories set forth in pars

be prepared and filed separately

(d) No petition may be &red for filing for the recall of an ff
cerunless the petitioner first files a registration statement un 4. Eail f the circulator tsian th tificati £ circul
s.11.05 (1)or (2) with the filing oficer with whom the petition is - Failure ot the circulator teign the certification of circua
filed. The petitioner shall append to ttegistration a statement ©O" ) ) . .
indicatinghis or her intent to circulate a recall petition, the name 5. Failure of the circulator to include all necessary inferma
of the oficer for whom recall is sought and, in the case of a petiti$®n-
for the recall of a cityvillage, town, town sanitary district, or  (s) No petition for recall of an diter may be dered for filing
schooldistrict oficer, a statement of a reason for the recall whicprior to the expiration of one yeafter commencement of the term
is related to the ditial responsibilities of thefficial for whom  of office for which the dicer is elected.

removalis sought.No petitioner may circulate a petition for the  (3) Srare, cOUNTY,CONGRESSIONALLEGISLATIVE AND JUDICIAL
recallof an oficer prior to completing registration. The last daterrices. (a) This subsection applies to the recall of all elective
thata petition for the recall of anfafer may be dered for filing  officials other thartity, village, town, town sanitary district, and
is 5 p.m. on the 60th day commenciter registration. After the schooldistrict oficials. City; village, town, town sanitary district,
recall petition has been fefred for filing, no name may be addedandschool district dfcials are recalled under suf).

or removed. No signature may be counted unless the dtte of (b) Within 10 days after the petition isfefed for filing, the

signatureis within the period provided in this paragraph. officer against whom the petition is filed may file a written ehal
(e) An individual signature on a petition sheet may not henge with the dfcial, specifying any alleged indfidiency. If a

countedif: challenge is filed, the petitioner may file a written rebuttal to the
1. The signature is not dated. challengewith the oficial within 5 days after the challenge is
2. The signature is dated outside the circulation period. filed. If a rebuttal is filed, the @iter against whom thpetition

; ; o is filed may file a reply to any new matter raised in the rebuttal
taingd(]—rllq (tahs(;g;;tiggenlzﬁgt;d after the date of the certification Cévtllthin 2 days after the rebuttal is filed. itthin 14 days after the

. ; o, expiration of the time allowed for filing a reply to a rebuttal, the
detér'm-:-r?ee oéeszﬁgrfggréhsis'?vg of the petition sheet cannot b81"ficia| shall file the certificate or an amended certificatathitv
_y . 9 . . .. 31 days after the petition is fefed for filing, the oficial with
5. The signature is that of an individual who is not a resideghomthe petition is dered for filing shall determine by careful
of the jurisdiction or district fromwhich the elective éitial being  examinationwhether the petition on its face is ficibnt and so
recalledis elected. statein a certificate attached to the petition. If théaidl finds
6. The signer has been adjudicatedtodie a qualified elector thatthe amended petiticis suficient, the oficial shall file the
on grounds of incompetency or limitéatompetency as provided petitionand call a recall election to be held onToesday of the
in 5.6.03 (3) 6th week commencing after the date of filing of the petition. If
7. The signer is not a qualified elector by reason of age. Tuesdayis a legal holidaythe recall election shall be held on the
8. The circulator knew or should have known that the signdfSt day after Tiesday whiclis not a legal holidaylf the oficial
for any other reason, was not a qualified elector finds that the petition is insfi€ient, the certificate shall state the
(em) No signature on a petition sheet may be counted if: particulars creating the institiency. The petition may be

1. The circulator fails to sign the certification of circulator gf?fiﬂgeﬁﬁg gﬁ;itnzl?)éé?tsif?f;?g cmghéndgyiagfstgf ::?gv tlgrgi’ntg €

(r) A petitioner may file dfdavits or other proof correcting
Ag?ufficiencies,including but not limited to:

2. The circulator is not a qualified circulator of the amended petition fditing, the oficial with whom the peti
(f) The filing oficer or agency shall review a verifiathal  tion is filed shall again carefully examine the face of the petition
lengeto a recall petition if it is made prior to certification. to determine sificiency and shall attach a certificate stating the
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findings. Upon showing of good caudhge circuit court for the sostate in a certificate attached to the petition. If the petition is
county in which the petition is ééred for filing may grant an found to be insditient, the certificate shall state the particulars
extensionof any of the time periods provided in this paragrapkcreatingthe insuficiency. The petition may be amended to-cor
(bm) Within 7 days after an fitial makesa final determina  rectany insuficiency within 5 days following the fixing of the
tion of sufiiciency or insuficiency of a recall petition under par original certificate. \Vithin 2 days after the @dring of the
(b), the petitioner or the Giter against whom the recall petitionamendedgetition for filing, the clertor board of election commis
is filed may file a petitiorfor a writ of mandamus or prohibition sionersshall again carefully examine the face of the petition to
with the circuit court for the county where the recall petiion determinesuficiency and shall attach to the petition a certificate
offeredfor filing. Upon filing of such a petition, the only matterstatingthe findings. Immediately upon finding an original or
beforethe court shall be whether the recall petition ificeht. amendedpetition suficient, except in cities over 500,000 popula
The court may stayhe efect of the dficial’s order while the peti tion, the municipal clerk or school district clerk shall transmit the
tion is under advisement and may ortie oficial to revise the petitionto the governing body or tine school board. Immedi
electionschedule contained in the order if a revised scheduleaiely upon findingan original or amended petition 8aient, in
necessitated by judiciaéview Whenever the recall petitionercitiesover 500,000 population, the board of eleciommission
files a petition under this paragraph, théagfr against whom the ersshall file the petition in its dite.
recall petition is filed shall be a party to the proceeding. The court (d) Promptlyupon receipt of a certificate under p@), the
shallgive the matter precedence over otimatters not accorded governingbody school board, or board of election commissioners
similar precedence by law shallcall a recall election. The recall election shall be held on the
(c) The oficial against whom the recall petition is filed shallTuesdayof the 6th week commencing after the datewhich the
be a candidate at the recall election withnatination unless the certificateis filed, except that if Gesday is a legal holiday the
official resigns within 10 days after toeiginal filing of the peti  recallelection shall be held on the first day afteie$day which
tion. Candidates for the fide may be nominated under the usuak not a legal holiday

procedureof nomination for a special electidy filing nomina (e) The dficial against whom the recall petition is filed shall

tion papers not later than 5 p.m. on the AtleSday preceding the pe 5 candidate at the recall election withoatnination unless the

electionand have their names placed on the ballot at the recgicial resigns within 10 days after the date of the certificate.

election. Candidatesor the ofice may be nominated under the usual proce
(d) If more than 2 persons compete for a nonpartiséceph  dure of nominationfor a special election by filing nomination

recallprimary shall be held. The names of the 2 persons receiviigpersor declarations of candidacy not later than 5 p.m. on the 4th

the highest number of votes in the recall primary shall be certifiqdiesdaypreceding the election and have their names plactiteon

to appear on théallot in the recall election, but if any persomallot at the recall election.

receivesa majority ofthe total number of votes cast in the recall (fy |t more than 2 persons compete for aficef a recall pri

primary, a recallelection shall not be held. If the incumbent,,ry shall be held. The names of the 2 persons receiving the high
receivesa majority of the votes cast, the incumbent shall be nymper of votes in the recaitimary shall be certified to
retainedin office for the remainder of the term. If another candy, jooron the ballot in the recall election biitany person
datereceives a majority of the votes cast, that candidate $ha”?é)é)eivesa majority ofthe total number of votes cast in the recall
electedto serve for the residue of the unexpired term of the iRCURY; 41y "4 recallelection shall not be held. If the incumbent
bent. Write—in votes are permitted only at a recall primary or ggceiveéa majority of the votes cast, the incumbent shall be
arecall election in \_/vhlch_no primary 1s held. retainedin office for the remainder of the term. If another candi
(e) For any partisan @i€e, a recall primary shall be held for gatereceives a majority of the votes cast, that candidate shall be
eachpolitical partywhich is entitled to a separate ballot under gjectedto serve for the residue of the unexpired term of the incum
5.62(1) (b)or(2) and from which more than one candidate conhent, Write—in votes are permitted only at a recall primary or at
petesfor the partys nomination in the recall election. The primary recall election in which no primary is held.
bl sl rpared i ctmiance WIS o5 (0"t iy st v st s
th - e , (d) shall be the date of the recall primary and the recall election
erecall primary for each political parghall be that partg’can ;
didatein the recall election. Independent candidates sl SPallbe held on thedésday of the Ath week commencing after the
shownon the ballot for the recall election only recallprimary or if that Tuesday is a legal holidagn the first day
afterthat Tuesday which is not a legal holiday

(f) If arecall primary is required, the date specified under par . . . .
(b) shall be the date of the recall primary and the recall electi%In(h) All candidates for any village, town, and town sanitary dis

shallbe held on thedesday of the 4th week commencing after thiziCt Office, other than the fiéial against whom the recall petition
recall primary or if that Tuesday is a legal holidagn the first day ' filed, shall file nomination papersegardless of the method of
afterthat Tuesday which is not a legal holiday nominationof candidates for town or villagefife under 58.05_

(4) CITY, VILLAGE, TOWN, TOWN SANITARY DISTRICT, AND (5) VOTING METHOD; ELECTION RESULTS. (@) The recall pri
SCHOOL DISTRICT OFFICES. (a) Within 10 days after a petition for Mary Or election of more than onefiofal may be held on the same
therecall of a cityvillage, town, town sanitary district, or schoold@y: If more than one étial of the same dice designation
district oficial, is offered for filing, theofficer against whom the €l€ctedat lage for the same term frothe same district or territory
petition is filed may file awritten challenge with the municipal S the subject o& recall petition, there shall be a separate election
clerk or board of election commissioners or school distlietk ~contestior the position held by eachfifal. Candidates shall des
with whom it is filed, specifying any alleged infiglency. Ifa gnate whichpositionthey are seeking on their nomination papers.
challengsis filed, the petitioner may file a written rebuttatthe  Instructionsshall appear on theallot to electors to vote for each
challengewith the clerk or boarcf election commissioners Positionseparately
within 5 days after the challenggfiled. If a rebuttal is filed, the  (b) The oficial against whom a recall petition has been filed
officer against whom the petition is filed may file a reply to anghall continue to perform theéuties of his or her fi€e until a cer
new matter raised ithe rebuttal within 2 days after the rebuttal i¢ificate of election is issued to his or her successdre person
filed. Within 14 days after the expiration of thime allowed for receivingaplurality of votes at the recall election or a majority of
filing a reply to a rebuttal, the clerk or board of election commisotesat a primary when authorized under s(&). (d) or (4) (f)
sionersshall file the certificate or an amendssttificate. Vithin  shall be declared elected for the remainder of the term. If the
31 days after the petition isfefed for filing, the clerk or board of incumbentreceives the required number of votes he orssiadi
electioncommissioners shall determine ¢greful examination of continuein office. Except as provided sub.(4) (f), if another
the face of the petition whether the petition isfimignt and shall personreceives the required number of votes that person shall
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succeed the incumbent if he or she qualifies within 10 days afédter. The council orboard by a three—fourths vote of the
receiving a certificate of election. members—eleanay ordera special election for the purpose of

(6) LIMITATION ONRECALL ELECTIONS. After one recall petition voting onthe ordinance or resolution at any time prior to the next
andrecall election, no further recall petition may be filed againstection,but not morehan one special election for direct legisla
the sameofficial during the term for which he or she was electedion may be ordered in any 6-month period.

(7) PurrosE. The purpose of this section is to facilitate the (5) Theclerk shall cause notice of the ordinance or resolution
operationof article XIIl, section 12, of the constituticend to thatis being submitted to a vote to be given as providedlid.86
extendthe same rights to electors of cities, villages, towns, towa) (f).
sanitarydistricts, and school districts. (6) The ordinance or resolution need not be printedtsn

History: 1977 c. 187%.134; 1977 c. 403447, 1979 c. 2601983 a. 21491, 538 ntir nth Il nci ment of its nature shall
1985a. 3041987 a. 3911989 a. 31192 1991 a. 26315 1999 a. 1822001 a. 109 entiretyon the ballotput a concise statement of its nature shall be

2005a. 451 2007 a. 56 printedtogether with a question permitting the elector to indicate
Cross Refeence: See also SSAB 2.09 2.11, and6.04 Wis. adm. code. approvalor disapproval of its adoption.
Striking an entire page of signatures for one invalid signatiotated the electer iori i i i

ates right to recall. Stahovic Rajchel122 Ws. 2d 370363 N.W2d 243(Ct. App. (7) 1f a majority vote in favor of adoptiothe proposed oréi

1984). nanceor (esqlutlon shall takefei:t.upon publication under sub.
This section applies to members of Congress. 68 &gn. 140. (5). Publication shall be made within 10 days after the election.

(8) City ordinances or resolutions adopted under this section
shallnot be subject to the veto power of the mayor and city -or vil
lageordinances or resolutions adopted under this sectionrsitall
be repealed or amended within 2 years of adoption except by a
&Ble of the electors. The common council or village board may
Tf%bmita proposition to repeal or amend the ordinance or resolu

ion

9.20 Direct legislation. (1) A number of electors equal &
least 15% of the votes cast for goverabthe last general election
in their city or village maygign and file a petition with the city or
village clerk requesting that an attached proposed ordinanc
resolution,without alteration, either be adoptbd the common
councilor village board or be referred to a vote of the electors. at any election

individual filing the petition on behalf of the electors shall desig History: 1977 c. 1021'983 a. 4841989 a. 192273

_natein writing an individual to be notified of any indiefency or This section implements legislative powers reserved by the people. Subjeet to cer
improperform under sub(3). tain conditions, a common council has no authority to make an joiginent of the
: : : : .. constitutionalityor validity of proposed direct legislation. State ex rel. Althouse v
(2) Thepreparatiorand form of the direct legislation petitionyagison 79 wis. 2d 97 255 N.W2d 449(1977).

shallbe governed by 8.40 A proposal that is administrative, rather than legislative in charasteot the
(2m) After the petition has beenfefed for filing, no name propersubject of initiative proceedings. State ex rel. Beck@ity of Milwaukee

. f monCouncil, 101 Ws. 2d 680305 N.W2d 178(Ct. App. 1981).
may be erased or removed. No signature may be considered V%ﬁiacity clerk has a mandatory duty to forward to the common councifiaisnf

or COUﬂted.L'JmeSS the date is less than 60 Baysre the date petitionand ordinance in proper form. State exNelrth v Goetz.116 Wis. 2d 239
offeredfor f|||ng_ 342N.W.2d 747(Ct. App. 1983).
s e — The power of initiative does not extend to legislative decisions that have already
(3) W'th'n 15 days after th_e petition Is filethe (?I,erk ,Sh,a” beenmade by the legislativeody Schaefer \Potosi \lage Board, 177 Ws. 2d 287
determineby careful examination whether the petition isfisuf 501N.w.2d 901(Ct. App. 1993).

cient and whether the proposed ordinance or resolution is inff statutes establish procedures for the accomplishment of legislatiareitain
ea,an initiative may not &ct legislation that would modify the statutory directives

properform. The clerk shall state his or h_e_r findings i_n_a Si_gnﬁatwould bind a municipality if it were legislating in the Same area. Section 62.23
and dated certificate attached to the petitiolfi.the petition is establishesuch procedures for zoning; zonimgy not be legislated or modified by
foundto be insuficient or theproposed ordinance or resolution jgnitiative. An ordinance constituting a pervasive regulation ofrohibition on, the

; ¥, . . “useof land is zoning. Heitman City of Mauston226 Ws. 2d 542595 N.W2d 450
notin proper form, the certificate shall give the particulars, statu%@ﬁ ci\p"’r‘,'? 1592935'29313%' man City of Mauston226 Ws 2

the insuficiency or improper form. The petition may be amended Thereare 4 exceptions to the sub. (4) requirement that requested direct legislation

i i~ i e either passedr submitted to the electors: 1) when the proposed direct legislation
t_O correct any m_su’nblency or the _proposed ordlna}nce or lresomﬁwolves executive or administrative matters, rather than legislative ones; 2) when it
tion may be put in propdorm within 10 days following the - compels the repeal of an existing ordinance. or compels the passage of an ordinance
ing of the original certificate andbotification of the individual des in clear conflict with existing ordinances; 3) when it seeks to exercise legislative pow
i i it iersnot conferred on a municipality; add when it would modify statutorily pre
ignatedunder Su.b(l)' When th.e .Orlgmal or amended _petltlon Iicribeddirectives that would bind a municipality if it were attempting to legislate in
found to b_e _SLﬂCIent and theoriginal or amended ordinance Ofthe same area. Mount Horeb Community Alerviflage Board of Mt. Horeb, 2002
resolutionis in proper form, the clerk shall so state on the attach‘e/dgAAp% 80'252th' 2d 713,6:13 N.tWZd }186 01—%217 i et ther opti

i ; ; ; andamuss the appropriate action when a city council refuses either opfion

certificateand forward it to the common council or villageard sub.(1) Mount Horeb Community Alert.Willage Board of Mt. Horeb, 2002 WI App

immediately. 80,252 Ws. 2d 713643 N.W2d 186 01-2217

i i i A proposed ordinance, initiated by a group of citizens, to require a village to hold
(4) The common council or Vlllage boashall, without alter a binding referendum prior to the start of constructtonany new village building

ation, either pass therdinance or resolution within 30 days-fol projectrequiring a capital expenditure of $1 million or more wasppropriate sub
lowing the date of the clerk’final certificate, or submit it to the ject of direct legislation. Mount Horeb Community AlertVillage Board of Mt.

. : : : icHoreb,2003 WI 100263 Ws. 2d 544665 N.W2d 229 01-2217
electorsat the next springr general 6|eCt|On' if the electl_on IS sectiong93.80 (1) (b), which requires the filing of a noticectE#fim before an
morethan 6 weeksfter the date of the counsilor board action  actionmay be commenced against a municipatitgt not apply to an action for man
on the petition or the expiration of the 30—day period, whichevegamusseeking to compel a city council to comply with this section. Oak Creek Citi
first occurs. If there are 6 weeks or less before the election, {5 \SIo" fg’sng)rg'_ttzeeeg"{c'ty of Oak Creek, 2007 W1 App 19804 Ws. 2d 702

ordinanceor resolution shall be voted on at the next election-therevox Populi: Wsconsins’ Direct Legislation Statute. Bach. isVM_aw May 2008.
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